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Taking Cantrol
Kagan Lubic Lepper Lewis Gold & Celbert

ISSUE What steps should a board of managers consider after taking control from @ spansor of a newly established condominium?

BACKSTORY Many of our recent clients are newly established condominiums addressing the same basic problem. The spansor
‘ managed the building and controlled the board until control passed to a board of unit-owners unrelated te the sponsor. The new board
[ quickly discovers that building common areas have malor construction defects; residental unit-cwnars are complaining of additional
! defects; the candaminium budget is not belanced, leaving Insufficient funds to pay expenses far operations; the resarve account is

underfunded; and the spensor is in no way heipful.

Conslruction defects may be as minar as campletion of “punch list” items within comron areas of a building or within units ar may ba
as majer as defective foundations and/or windows, lsaking roafs, andfor deficlent elactrical and plumbing systems. Spansors oftan
make minat repalrs while selling units but do nat necessarily comact nor disclose the underlying nature of the problematic cenditions.

i Fiscal problems start when there is simply net enough money in the bank to pay the bills, and insufficient funding for major spalrs, A

: sponsor may not make proper contributions te reserve funds, might misuse reserves, and/or Improperly budget expenses. A newly
canstructed building or fully renovated building may not provide for the saparate metering of certain utiities, or may rely upon a
sponsor-engagad enginaer's repart astimating projected costs for allocations of cartain utilities — possibly in the most favorable light for

a sponsar.

A carsful review af such allacations by a professional may rasult in the realloeation of cartain expenses permitted under the offering
plan but ignored by inexperienced baards. Cne of our clients will save tens of nousands of dollars a year because of tha installation of
submeters that determine the proper allocations of certain willities and allows for the reallocation of expenses between the residential
unit-owners and cwner of the commercial units. Often, the sponsor ar a spansor-related entity retains ownership of the commercial
units of & candeminlum and has no incentive whatspaver to take any measures that may increase any casts allocable to its units,

COMMENT What to do? Act and act promplly. A board of managers must work fast to confirm that the building s safe and the

condominium fiscally viable, Further, & board will want to assure itseif that the bullding was constructed and delivered as promised in
the offaring plan, and that the sponsor-contralled beard acted responsibly and in good faith during the periad of time it managed the

affairs of the condeminium.

any misundarstandings or bring about an amicable resolution to opan lssuas,

and fael cheated by & developer that failed to deliver whet was premised. Good management is essential, as an experencad

as the ime frame during which unit-owners and boards may make claims, particularly relating to alleged construction defects.

Regardiess of tha legitimacy of the complaints, spensors wil net veluntarlly step up and address them unless farmef action is taken.
Mere lefter-writing and dialogue will toa often result in promises on top of promises but na real actian. Often, the attorney general's
office is able to madiate a resolution. Sometimes, a board and unit-owners must be willing to take the fight ta the sponsor and sue,

Unfortunately, there is no easy answer and the costs of a solution at times may exceed the valua of the potential benefit that may be
obtained. Accordingly, boards shauld carefully analyze the nature of the issues and disputes it may hava with a sponsor and the

economics of ite options to abtain relief in order to make an infermed and sensible dacision an whether and haw to seek relief.

i -— Renald J. Gold

Any plan of action for the new board will likely include engaging a professicnal team consisting of a law firm, accounting firm, and
enginesrfarchitectural firm, each experienced in such matters to investigate and diagnose potential issues. QOnce thess professionals
conduct their assessment, a baard of managers may make an informed and timely determination as to next steps, such as beginning a
Jawsuit, fling a complaint with the attomay general's office, or preferably, though not always effective, engnging in diatogue to resolve

Such situations may prave overwhelming to newly elected volunteer board members, who, like their fellow unit-owners, are frusirated

managing agent will ba familiar with these types of issues and able to assist board members in putting together a strategic plan to
handle such matters. Tims may be of the essence, Offering plans often contaln provisicns that limit warranties and guarantees as well
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