Statement of Client’s Rights
(As adopted by the Administrative Board of the Courts)

You are entitled to be treated with courtesy and consideration at all times by
your lawyer and the other lawyers and personnel in your lawyer’s offfice.

You are entitled to an attorney capable of handling your legal matter
competently and diligently, in accordance with the highest standards of the
profession. If you are not satisfied with how your matter is being handled, you
have the right to withdraw from the attorney-client relationship at any time
(court approval may be required in some matters and your attorney may have a
claim against you for the value of services rendered to you up to the point of
discharge).

You are entitled to your lawyer’s independent professional judgment and
undivided loyalty uncompromised by conflicts of interest.

You are entitled to be charged a reasonable fee and to have your lawyer explain
at the outset how the fee will be computed and the manner and frequency of
billing. You are entitled to request and receive a written itemized bill from your
atforney at reasonable intervals. You may refuse fo enter into any fee
arrangement that you find unsatisfactory. In the event of a fee dispute, you may
have the right to seek arbitration; your attorney will provide you with the
necessary information regarding arbitration in the event of a fee dispute, or
upon your request.

You are entitled to have your questions and concerns addressed in a prompt
manner and to have your telephone calls returned promptly.

You are entitled to be kept informed as to the status of your matter and to
request and receive copies of papers. You are entitled to sufficient information
to allow you to participate meaningfully in the development of your matter.

You are entitled to have your legitimate objectives respected by your attorney,
including whether or not to settle your matter (court approval of a settlement is
required in some matters).

You have the right to privacy in your dealings with your lawyer and to have your
secrets and confidences preserved to the extent permitted by law.

You are entitled to have your attorney conduct himself or herself ethically in
accordance with the Code of Professional Responsibility.

You may not be refused representation on the basis of race, creed, color, age,
religion, sex, sexual orientation, national origin or disability.




Statement of Client’s Responsibilities

Reciprocal trust, courtesy and respect are the hallmarks of the attorney-client relationship.
Within that relationship, the client looks to the attorney for expertise, education, sound
Jjudgment, protection, advocacy and representation. These expectations can be achieved
only if the client fulfills the following responsibilities:

The client is expected to treat the lawyer and the lawyer's staff with courtesy and
consideration.

T

The client's relationship with the lawyer must be one of complete candor and the
lawyer must be apprised of all facts or circumstances of the matter being handled by
the lawyer even if the client believes that those facts may be detrimental to the client's
cause or unflattering to the client.
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The client must honor the fee arrangement as agreed to with the lawyer, in accordance
with law.

All bills for services rendered which are tendered to the client pursuant to the agreed
upon fee arrangement should be paid promptly.

The client may withdraw from the attorney-client relationship, subject to financial
commitments under the agreed to fee arrangement, and, in certain circumstances,
subject to court approval.

Although the client should expect that his or her correspondence, telephone calls and
other communications will be answered within a reasonable time frame, the client
should recognize that the lawyer has other clients equally demanding of the lawyer's
time and attention.
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The client should maintain contact with the lawyer, promptly notify the lawyer of any
change in telephone number or address and respond promptly to a request by the
lawyer for information and cooperation.

The client must realize that the lawyer need respect only legitimate objectives of the
client and that the lawyer will not advocate or propose positions which are
unprofessional or contrary to law or the Lawyer's Code of Professional responsibility.

The lawyer may be unable to accept a case if the lawyer has previous professional
commitments which will result in inadequate time being available for the proper
representation of a new client.

A lawyer is under no obligation to accept a client if the lawyer determines that the
cause of the client is without merit, a conflict of interest would exist or that a suitable
working relationship with the client is not likely.




BOARD OF MANAGERS - CODE OF ETHICS

ARTICLE 1
A Manager has a duty of good faith and loyalty to the Condominium.
1.1 While acting in his or her official capacity a Manager owes allegiance to the
Condominium and must act in the best interests of the Condominium.

1.2 A person may not use the position of Manager for personal profit, gain or other
personal advantage over other Unit Owners of the Condominium.

1.3 A Manager is responsible and accountable to the Unit Owners of the Condominium.

1.4 A Manager shall remit monthly common charges payments and all other charges due to
the Condominium on a timely basis and shall not otherwise permit or allow either a
monetary or non-monetary default under the Declaration, By-Law and/or house rules
of the Condominium.

1.5 A Manager can be held personally liable for fraud or breach of fiduciary duty in
the conduct of the Condominium’s affairs.

1.6 A Manager shall conduct his or her private life in a manner that befits the dignity of
a Manager.

1.7 A Manager who is an attorney or other professional many not a) represent anyone
including a Unit Owners in a dispute with the Condominium or b) represent a
purchaser or seller of a Unit unless they recuse themselves from making
admission decisions. A Manager who is a realtor may not participate in decisions
regarding the purchase, sale or right of first refusal of an Unit in the building
if the realtor has a client who is negotiating to purchase the Unit.

ARTICLE II
A Manager has a duty to use care, skill and diligence.
2.1 A Manager is required to act a) in good faith, b) in a manner reasonably believed to
be in the best interests of the Condominium, and c) with the care that a prudent person
in a similar position would use under similar circumstances.

2.2 A Manager should use his or her best efforts to keep apprised of legislation or
regulations that affect the Condominium.

2.3 A Manager should be diligent to ensure that the Condominium’s interests are pursued
during the course of a meeting of the Board of Managers.

2.4 A Manager should seek the advise of experts when making decisions on behalf of
the Condominium in areas of competence in which the Manager has not been trained.

2.5 A Manager must serve all Unit Owners impartially and without bias.

2.6 A Manager must advocate that the Condominium comply with applicable laws,
codes, contracts, and agreements to which the Condominium is bound.
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ARTICLE III
A Manager has a duty to act within the boundaries of his or her authority.

The authority of a Board of Managers is defined in the Declaration and By-Laws of the
Condominium.

An individual Manager’s authority is limited to decision making during the course
of a duly called meeting of the Board of Managers with a quorum present.

Except for officers with delegated duties, a Manager may not act in an official
capacity except in the context of a meeting of the Board of Manager unless

specifically empowered to act by a majority of Managers present and voting in the
affirmative at a duly called meeting.

A Manager may not violate the Condominium’s Declaration, By-Laws or House Rules.

ARTICLE IV

A Manager must disclose every personal conflict of interest when voting on an issue.

4.1

4.2

4.3
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A Manager may not use the position to advance his or her personal interest at the
expense of the Condominium or any of its Unit Owners. A Manager should attempt to
avoid and endeavor to avert an actual, apparent or potential conflict of interest, as well
as an appearance of impropriety.

A Manager is required to make a prompt and full disclosure of any actual personal
conflict of interest, either direct or indirect, he/she may have in a transaction to which
the Condominium is a party, including but not limited to the Manager’s relationship
with someone with whom the Condominium is doing business.

A Manager shall not vote on or participate in discussions or deliberations on matters
when a conflict of interest is deemed to exist other than to present factual information
or to respond to questions presented.

A Manager shall assure that the Minutes properly record his or her abstention on any
votes on matters for which a conflict may exist.

ARTICLE V
A Manager shall not divulge or profit from confidential information learned while
performing office duties.
A Manager may not divulge or otherwise use for personal gain any personal
information learned during the performance of official duties as a Manager.

A Manager holds confidential all matters involving the Condominium until such time
as there has been general disclosure of that information, except such non-disclosure
shall be inapplicable in the event the Manager justifiably believes there is credible
evidence of a breach of someone's fiduciary duty, act of malfeasance, impropriety,
wrongdoing or violation of either the by-laws, rules or at law.

A Manager shall not have access to the files and records of a Unit Owners without
the consent of the Board of Managers.
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ARTICLE VI
A Manager shall not interfere in the operations of the Condominium without Board
authorization.
6.1 A Manager primary obligation is to participate in the governance of a Condominium,
not its operations, except in the event of self-management.

6.2 A Manager should not interfere with the enforcement of the Declaration, By-Laws
and/or house rules outside of a meeting of the Board of Managers.

6.3 A Manager should not interfere with the enforcement of policies except during a
meeting of the Board of Managers.
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New York Business Corporations Law
§ 717. Duty of Directors.

(a) A director shall perform his duties as a director, including his duties as a member of any
committee of the board upon which he may serve, in good faith and with that degree of care which
an ordinarily prudent person in a like position would use under similar circumstances. In performing
his duties, a director shall be entitled to rely on information, opinions, reports or statements including
financial statements and other financial data, in each case prepared or presented by:

(1) one or more officers or employees of the corporation or of any other corporation of which
at least fifty percentum of the outstanding shares of stock entitling the holders thereof to vote for the
election of directors is owned directly or indirectly by the corporation, whom the director believes to
be reliable and competent in the matters presented,

(2) counsel, public accountants or other persons as to matters which the director believes to
be within such person's professional or expert competence, or

(3) a committee of the board upon which he does not serve, duly designated in accordance
with a provision of the certificate of incorporation or the by-laws, as to matters within its designated
authority, which committee the director believes to merit confidence, so long as in so relying he shall
be acting in good faith and with such degree of care, but he shall not be considered to be acting in
good faith if he has knowledge concerning the matter in question that would cause such reliance to
be unwarranted. A person who so performs his duties shall have no liability by reason of being or
having been a director of the corporation.

(b) In taking action, including, without limitation, action which may involve or relate to a change or
potential change in the control of the corporation, a director shall be entitled to consider, without
limitation, (1) both the long-term and the short-term interests of the corporation and its Unit Owners
and (2) the effects that the corporation's actions may have in the short-term or in the long-term upon
any of the following:

(1) the prospects for potential growth, development, productivity and profitability of the
corporation;

(i1) the corporation's current employees;

(ii1) the corporation's retired employees and other beneficiaries receiving or entitled to receive
retirement, welfare or similar benefits from or pursuant to any plan sponsored, or agreement entered
into, by the corporation;

(iv) the corporation's customers and creditors; and

(v) the ability of the corporation to provide, as a going concern, goods, services, employment
opportunities and employment benefits and otherwise to contribute to the communities in which it
does business. Nothing in this paragraph shall create any duties owed by any director to any person
or entity to consider or afford any particular weight to any of the foregoing or abrogate any duty of
the directors, either statutory or recognized by common law or court decisions. For purposes of this
paragraph, "control" shall mean the possession, directly or indirectly, of the power to direct or cause
the direction of the management and policies of the corporation, whether through the ownership of
voting stock, by contract, or otherwise.
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BOARD OF MANAGERS - CODE OF ETHICS:
ACKNOWLEDGMENT:

| HEREBY ACKNOWLEDGE RECEIPT OF THE CODE OF ETHICS AND AGREE TO ACT IN
COMPLIANCE WITH MY FIDUCIARY DUTIES AS A MEMBER OF THE BOARD OF MANAGERS
AND ABIDE BY THE CODE OF ETHICS.

NAME:
DATE:



Safeguarding your Co-op/Condo’s Funds
(Funds under Control of the Board or Managing Agent)
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10.

I11.

12.

13.

14.

15.
16.

17.

DON’T sign blank checks, i.e. those without a payee or amount

DON’T sign checks unless they are backed up with a bill, invoice or voucher approved by
at least two authorized board members.

DON’T sign blank withdrawal slips.

DON’T sign withdrawal slips without a full explanation for the withdrawal.

DON’T have any accounts that are controlled by only one signature.

DON’T forgive any evidence of fraud or fail to investigate any suspicion of fraud, otherwise
you may not recoup loses from the bonding company.

DON’T fail to report evidence or suspicion of fraud immediately to your attorney and
insurance broker.

DON’T abdicate the board’s fiscal responsibility to any one person.

DON’T ignore your fiduciary relationship to the co-op/condo. (As a board member, you hold
a position of trust in relationship to the property and funds of the members.)

DON’T accept bonds for less than the amount of money under the control of both the board
and the managing agent.

DON’T be apathetic or indifferent about the cooperative’s finances because “We trust him
(or her) with everything.”

DON’T do all the bookkeeping “in house” if you have a managing agent.

DON’T permit a person who is authorized to sign checks to reconcile bank statements.
DON’T be shy about asking to see bank books and records. Ask for an explanation of any
large withdrawals and deposits of a similar amount within a short period of time.

DON’T fail to get a detailed monthly financial reports from management.

DON’T accept a financial statement unless all accounts balances and interest have been
verified

DON’T run your co-op/condo without an annual certified financial statement from an

independent accountant.



NEW YORK ASSOCIATION OF REALTY MANAGERS
SEMINAR: SMOKING POLICY - OFFENSIVE ODORS

MODERATOR: MARGIE RUSSELL, EXECUTIVE DIRECTOR
I INTRODUCTIONS

Il SMOKING POLICY- HOUSE RULES
"Smoking is Just a Pain in the Butt"
"Second Hand Smoke & Noxious Odors - Quality of Life - Serious Health Issue”
"How to Stop the Migration, Penetration & Infiltration of Smoke & Odors"
"Amendment to Proprietary Lease/By-laws-Extinguishment of Smokers Rights™

. DISCUSSION BY PANELISTS:
Ronald A. Sher, Esq. - Partner: Himmelfarb & Sher, LLP
Bruce A. Cholst, Esq. - Partner: Rosen, Livingston & Cholst , LLP

IV. QUESTIONS AND ANSWERS - OPEN DISCUSSION
V. ARTICLES:
A. "Smoking Policy - House Rules"

Ronald A. Sher, Esq. - September, 2015

B. "Smoking Bans - A Burning Issue”
Bruce A. Cholst, Esq. - Autumn, 2011

C. "Smoking Policy Disclosure & FAQ on Disclosure Policy"

D. "What a Coop, Condo or Landlord Can Do About Smokers"
Finger & Finger, PC - November, 2006

E. "Advising Boards on Secondhand Smoke"
Adam Leitman Bailey, Esq. & John M. Desiderio, Esq. - January, 2013

VI. RESUME October 29, 2015
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SMOKING POLICY - HOUSE RULES
SECONDHAND SMOKE & OFFENSIVE NOXIOUS ODORS

The problems associated with Secondhand Smoke and Offensive Noxious Odors
is a burning issue with serious health impact, quality of life concerns and fire safety
considerations. The Environmental Protection Agency reports that Environmental
Tobacco Smoke or second hand smoke is designated as a group A carcinogen that
causes annually an estimated 3,000 deaths due to lung cancer; 35,000/50,000 heart
disease related deaths and150,000/300,000 lower respiratory tract infections in
children.

Moreover, secondhand smoke, together with noxious odors impacts the quality
of life and health of residents in close proximity to a smoker, as well as has a material
adverse affect on the ability to sell due to the migration, infiltration and penetration of
smoke into adjoining apartments and common areas. When we represent a purchaser
we always make an inquiry with the Managing Agent regarding the status of
complaints made by the seller involving secondhand smoke.

The Board of Directors is now faced with issue of how to control a smoker who
believes he/she is the King or Queen of his/her Castle and has the absolute right to
smoke in the apartment. Generally, the Board of Directors relies upon the Proprietary
Lease for the enabling power to obtain enforcement since Paragraph 18, entitled,
"Repairs by Lessee"”, provides at subsection (b) entitled "Odors and Noises", specific
prohibition by a lessee from causing or creating "unreasonable cooking or odors to
escape into the building" ... or "permitting anything which will interfere with the rights
of other lessees or unreasonable annoy them". Please note that some Proprietary
Leases even provide that the reasonableness standard shall be determined in the sole
discretion of the Lessor.

The term "smoking" means inhaling, exhaling, breathing, chewing or carrying
a light cigar, cigarette, pipe or other tobacco product or a similar product in any
manner or in any form. The next issue will be those associated with electronic smoking
devices, E-cigarettes/vaping.

Accordingly, in furtherance of good governance, the Board should implement
and establish a Smoking Policy - House Rules that (i)is applicable to all shareholders,
residents, subtenants, guests, invitees, employees, care-givers, contractors and service
personnel; and (ii) requires that any current smokers make reasonable efforts to
contain such smoke and/or noxious odors and/or otherwise prevent the secondhand
smoke and/or offensive noxious odors from migrating, infiltrating, penetrating and/or
entering into other apartments and/or the common areas of the building.

Moreover, it is important to emphasize that based upon recent case law, [copies
attached] a landlord may have a duty to intervene and prevent secondhand smoke and
related odors from materially and/or substantially interfering with another resident’s
right to quiet enjoyment. Accordingly, a tenant’s smoking may give rise to a duty to
act by the landlord in order to prevent "unreasonable interference" or "substantial
deprivation” of the rights of other residents. Therefore, a landlord is required to take
generally appropriate actions to try to abate the smoke migration condition: however,
when the initial actions prove ineffective, the landlord is apparently obligated to take
further steps to alleviate the condition and/or to accommodate the tenant in a different
manner.
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These reasonable efforts and necessary steps include but are not limited to
obtaining the cooperation of the smoking resident and/or demanding compliance to
reduce the level of smoke or rooms in which smoking occurs; installation of fans inside
apartment, roof fans, application of weather stripping, insulation of foam material or
caulking and performing remedial work to close building gaps or cavities to prevent the
migration, infiltration or penetration of secondhand smoke and odors into apartments,
such as via plumbing chases, electrical fixtures, outlets, circuit breaker box or vents.

Please note that not every smoke intrusion will constitute a breach and/or
nuisance since persons living in organized multiple dwelling communities and/or high
rise buildings are invariably subject to minor annoyances or inconveniences from other
residents. Notwithstanding the foregoing, the Proprietary Lease generally prohibits the
Lessee from doing anything which will interfere with the rights of other lessees or
unreasonable annoy them or obstruct the public halls or stairways. This provision can
be utilized as a mechanism to obtain compliance and/or to commence litigation for
enforcement or eviction.

WARRANTY OF HABITABILITY

The duty of the tenant,[shareholder], to pay rent,[maintenance charges] is
coexistent with the landlord’s duty to maintain the premises in a habitable condition.
In accordance with the foregoing, the critical determination revolves around certain
criteria as to whether the secondhand smoke and/or noxious odors were as so
pervasive as to create an impermissible intrusion, that was unreasonable in character,
caused a substantial interference with the rights of the resident, resulted in a
constructive eviction of all or part of the premises and thereby constitutes a breach of
the implied Warranty of Habitability as set forth in Real Property Law §235 -b.

ESTABLISHMENT & IMPLEMENTATION OF SMOKING POLICY

The Board of Directors or Managers generally has the enabling power to
establish and implement a Smoking Policy by amending its House Rules. We have
provided for your review a copy of draft Smoking Policy - House Rules. The Board can
consider further measures that provides for all new shareholders and subtenants to be
smoke free and certify same as a condition of their sale or occupancy. This is only
effective until the next Board opts to change same. Moreover, the Board may seek to
implement an amendment to the Proprietary Lease for a cooperative or By-Law for a
condominium in an effort to be a smoke-free green environment. This will generally
require the affirmative vote of a super majority of the shareholders or Unit Owners to
implement, albeit the Board may want to consider grand-fathering existing smokers.

CONCLUSION
We hope the Seminar provided clarification and confirmation regarding the rights
and remedies of the Board, in conjunction with the duties and responsibilities of the
cooperative corporation or condominium with respect to this burning issue.

Submitted By: RONALD A. SHER, ESQ.
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APARTMENT CORP.
SMOKING POLICY - HOUSE RULES

The Board of Directors of Apartment Corp.,(hereinafter referred to as the
"Corporation”), has implemented and established a Smoking Policy - House Rules, ("Policy"),
that strictly prohibits and specifically requires that current Shareholders and residents refrain
from smoking in the designated common areas of complex, and prevent both secondhand
smoke and noxious odors from migrating, infiltrating, penetrating and/or entering into the
common areas and other apartments from their residence.

The rationale and purpose for the implementation and establishment of this Policy is
to highlight the serious concerns of the Board of Directors for the health and safety of the
cooperative community due to the known adverse health effects of secondhand smoke and
increased risk of fire. This Policy applies to all Shareholders, residents, subtenants,
roommates, guests, employees, contractors, caregivers and service personnel, including but
not limited to members of their immediate family, (hereinafter collectively referred to as the
"Resident”). The term "smoking" means inhaling, exhaling, breathing, chewing or carrying
a lighted cigar, cigarette, pipe or other tobacco product or a similar light product or electronic
smoking device, [E-cigarettes/vaping] in any manner, means or form. Current Shareholders
and Residents of the building will be prohibited from smoking in any of the common areas of
the complex, including but not limited to the lobby, entry, hallways, stairwells, corridors,
elevator, garage, rooftops/decks and courtyards. Outdoor smoking is strictly prohibited on
terraces, balconies and within twenty (20') feet of any entry door or garage.

Moreover, secondhand smoke can also cause and/or create a noxious offensive odor
condition, and discolor the hallways walls and doors, besides adversely affecting your health.
Accordingly, the Corporation reserves all of its rights and remedies to require that any current
smoker make reasonable accommodations to their neighbors including but not limited taking
necessary steps and realistic measures to effectively prevent the migration of secondhand
smoke in order to contain such smoke and/or odors and/or otherwise prevent the secondhand
smoke and odors entering into other apartments and/or the common areas of the building.

These reasonable accommodations, steps and measures include but are not limited to
obtaining the cooperation of the Resident and/or demanding compliance to reduce the level
of smoke or rooms in which smoking occurs, installation of fans inside apartment,
recirculating filter device, application of weather stripping, and/or performing remedial work
to close possible building gaps, chases or cavities to prevent the migration, infiltration or
penetration of secondhand smoke into adjoining apartments and all common areas, hallways,
stairwells, rooftops/decks, basements, or garages, such as using foam insulation,
plaster/acoustical sealant and/or caulking in and along the baseboard openings, crawl! spaces,
dumbwaiter, plumbing/heating chases, conduits, radiators, vents or electrical fixtures, outlets
and circuit breaker boxes.

Please note that the Corporation’s adoption of the Policy does not ensure that there
will be no second hand smoke or odors. Furthermore, the inability or failure by the
Corporation to effectively enforce the Policy and/or respond to a complaint filed regarding
smoke or odors shall not be construed as a breach of the warranty of habitability or the
covenant of quiet enjoyment, nor shall it be deemed to be a constructive eviction.

In furtherance of the Policy, the failure and/or refusal to act in compliance with this
Policy shall constitute a material default and substantial breach under the Proprietary Lease
and the Corporation reserves all of its rights and remedies to obtain compliance and enforce
the Smoking Policy - House Rules.

APARTMENT CORP.
Dated: October, 2015 BY: Board of Directors

© Property of Himmelfarb & Sher, LLP
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Smoking Bans — A Burning Issue

IN BRIEF

: Prohibition of smoking within apartments has become a buming issue for boards

) . i throughout the greater New York area. Must a board impose such a ban on residents’

Smoking B*;::S—A Burning + conduct within their own homes? Can it do s0? Should it do so? Are there any other
sue i

effective and legally compliant but less drastic ways to protect against the impact of second-
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EMERGING ISSUES & hand smoke within a building?

TRENDS
= Sponsor Defect Litigation
* A Primer On How to
Prosceute “Pullman
Proceedings”

Recent court decisions have illuminated these issues, but the question of board
liability for permitting second-hand smoke to permeate a building is still unresolved, and
most likely hinges on the particular facts of any given case.

The liability issue was initially ignited by a 2006 New York County Civil Court
decision which held that a landlord could be held liable to its residential tenant for breach of
Warranty of Habitability if it fails to take effective action to abate a sufficiently egregious
intrusion of second-hand smoke from a neighboring apartment' In that case, a
condominium unit owner’s tenant moved out prior to termination of the lease because of his
landlord’s inability to compel the neighboring resident to control second-hand smoke
emanating from his apartment. The landlord-unit owner sued his departed tenant for rent
which was due over the unexpired lease term. Tenant countered that the health hazard
created by unabated second-hand smoke constituted a breach of his Warranty of
Habitability, thereby justifying his breaking the lease and exonerating him from any further
rental obligation. (Under the Warranty of Habitability, a residential landlord is required to
ensure that conditions do not render an apartment “unsafe and uninhabitable.” Landlord’s
breach of that Warranty entitles the tenant to abate his/her rent).
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Useful Links and Resources
- for the Coop-Conde
Industry

275 Muadison Avenne )
The landlord moved to dismiss the case prior to trial on the ground that second-hand

Suite 500
New York, New York smoke is not a condition which would trigger the Warranty of Habitability, and in any event
10016-1101 the third-party neighbor’s conduct was beyond his control, so he should not be held

accountable therefor. The Civil Court Judge rejected both arguments, holding that a
sufficiently egregious second-hand smoke condition presents health hazards so as to invoke
the Warranty of Habitability, and that the landlord had the power to act against his neighbor,
either by seeking the Condominium’s intervention or by suing the neighbor directly himself.
Hence, the landlord’s pre-trial motion was denied and the matter was set for trial to
determine whether the second-hand smoke condition was, in fact, sufficiently egregious to
constitute a breach of the Warranty of Habitability.

Tel: (212) 687-7770
Fax: (212) 687-8030

E-mnail:
info(@rosentivingston. com

wiww, rosenlivingston. com

It must be noted that this decision does not apply to condominium boards, as they
are not landlords relative to their unit owners and, therefore, are not bound by the Warranty
of Habitability. Additionally, the language of the decision implies that sporadic or minor
smoke intrusions do not constitute a breach of the Warranty of Habitability.

AL}

This past August another decision on second-hand smoke — the first ever Appellate
Court ruling — was issucd.” In that case, one condominium unit owner sued a neighboring
unit owner for “private nuisance” and negligence arising from sccond-hand smoke
infiltration into the Plaintiff’s Unit. The (rial court denied defendant’s pre-trial metion to
dismiss the case, but that decision was reversed on eppeal and the lawsuit was dismissed.

UE

With respect to the “private nuisance™ action, the Court observed that there are five
elements to such a claim: (a) an interference by one person substantial in nature;
(b) intentional in origin; (¢) unreasonable in character; (d) with a person’s property right to
use and enjoy land; and (e} caused by another’s conduct.
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Smoking Bans — A Burning Issue (Continued)

The Appellate Term concluded as a matter of law that,
while smoke emissions into neighboring apartments may
well constitute an “interference” with another person’s use
and enjoyment of his apartment, absent extenuating
circumstances such an intrusion is not “substantial” in
nature or “unreasonable” in character. The Court pointedly
noted the absence of any statutory obligation by defendant
to refrain from smoking in his apartment or any
condominium by-law or house rule prohibiting such
activity or curtailing smoke infiltration into neighboring
apartments.  Presumably, the existence of such an
obligation would have resulted in a different ruling. Also,
presumably a particularly egregious case of smoke
infiltration, with provable harmful effect (evidence of
which was lacking here) would have rendered the
interference “unreasonable” and “substantial.”

The Court also dismissed Plaintiff's negligence
claim on the ground that such an action required a legal
obligation on defendant’s part to refrain from smoking in
his apartment or acting to prevent smoke infiltration into
neighboring units, and, absent any statute, by-law or house
rule mandating such conduct, no such legal obligation
existed. Since the two Court decisions entailed different
legal theories, the Appellate case does not overrule the
Civil Court decision.

Neither of these decisions requires a board’s
imposition of a building-wide smoking ban. Even the
Poyck case, which imposed potential liability upon
landlords (i.e,, co-op boards), for failing (o take action
against offending residents to contain second-hand smoke
infiltration, did not mandate a building-wide ban on
smoking within apartments. As will be discussed below,
there are less drastic methods available for effectively
controlling smoke infiltration, which is all that is required
to satisfy the Warranty of Habitability.

Association governing documents on their face
clearly permit imposition of such a ban by means of
amendment to co-op proprietary leases and condominium
by-laws, and the Ewen decision described above appears to
sanction such provisions. However, many legal
practitioners feel that an amendment to pgoverning
documents banning smoking within apartments would be
vulnerable to legal challenge on the ground that it is overly
intrusive and beyond the purview of a board’s regulatory
powers. So, the question of whether a ban can be imposed
is still open. In any event, we strongly advise that any such
ban be enacted by means of a shareholder-or-unit-owner-
approved governing document amendment rather than by
board resolution. An argument that such a ban is the “will
of the people” might prove effective in countering any
assertion that the prohibition strips individual owners of
their freedoms. Certainly, a new construction building or

newly-converted building which incorporates a smoking ban
into its initial by-laws, and markets itself as a “no smoking
building”, would have an excellent argument that owners
willingly and knowingly “bought into” the regime, and,
therefore voluntarily subjected themselves io these restrictions.

Whether or not a board has the power to impose a
building-wide ban on smoking within apartments, one thing is
certain: such a prohibition will generate an avalanche of
controversy even among non-smokers. For this reason, boards
may want to consider less intrusive ways to contain second-

hand smoke.

One option is to adopt a narrower by-law or lease
amendment which does not ban smoking within apartments, but
rather requires owners to take specified ameliorative action to
curtail second-hand smoke infiltration (ie. install weather
stripping, modify the venting system, close cavities in the walls
separating neighboring apartments, and install fans to blow
smoke away from the door, all at his expense), within a
prescribed time frame following receipt of the Board’s Notice.
This provision can also impose fines and attorney’s fees for
non-compliance. However, if such a provision is enacted
boards must be prepared to enforce it, as courts will hold them
accountable for using their newly acquired leverage against
offending residents to protect other inhabitants of the building
from second-hand smoke infiltration. >

Efforts to procure an offending resident’s voluntary
compliance with weather stripping, venting, closing cavities in

walls separating neighboring apartments, and fan installation .

requests are another option.

Finally, co-op boards can effect a smoking ban through
altrition, simply by rejecting any applicant who smokes. As a
practical matter, this option is not available to condo boards, as
few, if any are in a financial position to exercise the Right of
First Refusal relative to each apartment being purchased by a
smoker.

In any event if boards are going to act to curtail second
hand smoke we strongly suggest that Counsel be consulted in
connection with impiementation of any regulations,

' Poyck v. Bryant, 13 Misc. 3d 699 (Civil Court, N.Y. Ca.,
2006).

¢ Ewenv. Maccherone, 32 Misc. 3d 12, 927 N.Y.S. 2d 274
(App. Tm, 1st Dept. 2011).

? Upper East Lease Associates LLC v. Cannon, 30 Misc. 2d
1213(A), 924 N.Y.S. 2d 312 (Dist. Ct., Nassau Co. 2011);
Herbert Paul CPA PC v. 370 Lex LLC, 7 Misc. 3d 747, 794
N.Y.5.2d 869 (8.C1, N.Y. Co., 2005). Duntiey v. Barr, 10
Misc. 3d 206, 805 N.Y.S. 2d 503 (City Ct., Syracuse, 2005).
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EMERGING ISSUES & TRENDS

Sponsor Defect Litigation

There was a time in the distant past when all you
needed to be on a Board in New York, was to be and over
the age of eighteen and have a pulse ... Today’s director
has to be knowledgeable about many areas of the law
including the Multiple Dwelling Law, NYC Administrative
Code, New York City Health Code and now the New York
City Building Code.

For the past two decades, Boards of co-ops and
condominiums have had to confront different waves of
litigation.  First came the lead paint claims, followed
shortly by asbestos removal claims. Water infiltration
introduced boards to the wonderful world of mold and for
the past few years boards have been befuddled by bedbug
infestations, which have reached epidemic proportions. In
each instance, boards have faced habitability claims,
nuisance claims, and other related litigation by tenants who
have been adversely affected by the conditions affecting
their apartments.

Fortunately, these types of claims have been
reduced by boards who, along with their managing agents
and legal counsel, have responded promptly and diligently
to notice of these potential breaches of warranly implicating
these conditions, and have investigated and remediated
such conditions in accordance with relevant local laws. By
doing so, boards have avoided and reduced significantly,
litigation and the attendant expenses and have cnhanced
their building’s reputation,

The newest trend in litigation, which is affecting
boards, is sometimes referred to as building or sponsor
defects. No, there is nothing wrong with the mental health
of a sponsor, just the quality of the construction of the
building that they offer for sale.

During the past five years we have experienced an
avalanche of complaints filed by owners of co-op and
condominium apartments in newly constructed and
rehabilitated buildings. There is almost a mantra, the newer
the building, the poorer the construction.

Many of the complaints have to do with the failure
of a sponsor to ensure that his contractor complies with the
Building Code when the building was first constructed or
rchabilitated.  We have seen buildings with no fire stop
materials installed between apartnents, drains too small to
accommodate water after a storm and, most recently, a
building where a waterproof membrane was missing
between the stucco and cement masonry causing water
infiltration throughaout the top six floors of a building, The
cost of remediating these types of problems can run into the
hundreds of thousands of dollars. When a beard leamns
about these types of issues which, for the most part, can be
building-wide, it must act promptly in order to hold the

sponsor responsible to remediate the conditions complained
about.

The first thing a board should do is consider hiring an
engineer to do a survey of the building to uncover not only
the apparent defects complained about by owners, but also
any latent defects. Issues which are not apparent to your eye
will catch the eye of a competent engineer. For example, we
have scen sitvations where undersized air conditioning units
have been installed in the elevator control rcom causing
elevators to malfunction only during the hot summer months.
Once you have an independent engineer’s report in hand, it is
essential that competent professional counsel be consulted to
review the Offering Plan. The Offering Plan will set forth
any warranties that may still be available to protect the
owners of the building, as well as set forth the obligations of
the sponsor to the building and its owners to remediate any
defective conditions. Those provisions usually have a short
statute of limitation time period within which a complaint
must be filed starting with the sale of the first apartment. If
you miss the deadline, then the sponser is off the hook with
respect to having to undertake any remediation.

Courts in New York are prepared to enforce the
warranties and promises of a sponsor, as well as any claims
for breach of contract, or negligence. It is therefore,
important that boards and managing agents respond promptly
and diligently to any complaints asserted by their owners and
to consult counsel with respect to the relevant laws that will
protect the interests of all concerned.

A Primer On “Pullman” Proceedings

In 2003 New York State’s highest court, the
Court of Appeals, upheld a process for evicling
obstreperous Coop shareholders solely on the basis of the
Beard’s or shareholders’ vote not a Judge’s
adjudication after trial — that the sharchoiders’ conduct is
“objectionable.™

A Puliman proceeding (named for the first
shareholder to be evicted by this method) can only occur
in Coop buildings as it is based upon landlord-tenant
principles. (Condominium unit owners are not tenants).
It is predicated upon a pattern of “objectionable” conduct
by the shareholder whose eviction is being sought, as
opposed to a single incident. A successful Pullman
eviction requires strict adherence to procedure and a
complete absence of bad faith by the Board.

Foi
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Pullman proceedings have become increasingly popular
over the past several years. Since strict adherence to
process is so crucial to the success of a Pullman eviction,
we thought this primer would be useful to Coop boards.
The process works as follows:

e The Board identifies what it perceives as an
incident of ‘objectionable conduct”™ by a
shareholder and sends him a “cease and desist”
letter with respect to that and similar prior acts.
(Remember, the eviction is predicaied upon a
pattern of objectionable conduct, not a single act.
As such the letter is a necessary prelude to
commencement of any eviction. This letter might
also invite a dialogue with the offending
shareholder which results in settlement of the
dispute and obviates the remainder of the process.

* Upon repetition of the conduct defined in the
“cease and desist” letter the Board convenes a
Special Meeting ta vote upon a Resolution to
terminate the offending shareholder’s proprietary
lease on the ground of “objectionable conduct.”
The meeting must be properly noticed and a
quorum in person must be present.  Most
proprietary leases specify that the vote must be by a
two-thirds supermajority of the then existing board.
‘We strongly urge that the shareholder be invited to
attend this board meeting with a representative of
his or her choice and be given the opportunity to
explain why his lease should not be terminated, so
that he cannot later challenge any eviction on the
ground of lack of Due Process.

* Some, but not all, proprietary leases require a
. supermajority sharcholder vote to terminate the
lease on the ground of objectionable conduct in
addition to the Board vote. If this requirement
exists, compliance is essential. We again suggest
that the offending shareholder be invited to attend
any sharcholder meeling with a representative of
his choice to “make his case.”

*  Once all the requisite votes are obtained, the Board
must send its shareholder a Notice of Termination,
stating that the proprictary lease is deemed
terminated within the time period specified in the
lease (typically five days). Absent any court order
staying the termination, it goes into effect at the
expiration of this deadline.

¢ The Board must then sue the offending
shareholder, either in Housing Court or Supreme
Court, seeking legal possession of his apartment.
(While the lease has been terminated the
shareholder is still physically occupying the
apartment, and the Coop needs a court order to be

able to exclude him from the apartment). However,
the Board need not litigate the issue of whether the
shareholder’s conduct was “objectionable”; the
only issues that the offending shareholder can raise
before the Court are the Board’s strict compliance
with process and the absence of its bad faith.

*  Once the Board has obtained legal possession it can
change the locks, cancel the lease and appurtenant
stock, and sell the apartment in a “commercially
reasonable manner.”  All net proceeds after
payment to secured lenders, reimbursement of the
Coop’s legal fees, and administrative costs go to
the evicted shareholder,

As the process is complex and technical, and strict
compliance is so essential to the success of the eviction, we
strongly recommend that counsel be engaged.

' 40 W. 67" St. Corp. v. Pullman, 100 N.Y.2d 147 (2003).

You're out
of therel

Interested in Refinancing?

For the past few years, we have been weorking
with Fieldpoint Private Bank & Trust, a private bank with
offices in Manhattan and Greenwich, CT. Fieldpoint
offers exemplary white glove service, competitive rates
and scamless delivery of their financing products.
Fieldpoint is offering financing on underlying
cooperative mortgages and consumer lending on
cooperative and condominium units. Our firm has closed
many of their consumer mortgages in New York, We
encourage you to contact Marcus Zavattaro at (203) 413-
9333 lor further information.

cxs
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RLC IN THE NEWS

As described below, Rosen Livingston & Cholst LLP will be well represented at the Council of New
York Cooperatives and Condominiums’ November 13, 2011 Annual Housing Conference

Since our last Newsletter, the firm’s attomeys have been quoted in the New York Times on
condominium right of first refusal, responsibility for water damage to the interior of a co-op apartment,
sponsor responsibility for payment of a co-op flip tax, responsibility for clearing outdoor furnishings on
terraces when roofs require repair, and inter-spousal transfers in co-ops; in Habitat on smoking bans, conduct
of Annual Mcetings, board recall elections; and how to handle contentious shareholder meetings; in The
Cooperator on responsibility for repair of water damage to apartments, renters’ succession and occupancy
rights, superintendent dismissal, and collection of arrears; in The Real Deal on condominium flip taxes and
capital contribution fees, land leases, and residential transfer issuecs

Copies of these articles are available on request. Additionally, over the past year Partner Bruce
Cholst has presented workshops on Subletting Policy, and Board Member Responsibilities. He has also
appeared on a podcast sponsored by Habitat magazine and a symposium sponsored by the Alliance of Condo
and Coop Owners.

ROSEN LIVINGSTON & CHOLST LLP PARTNERS’ SEMINARS AT THE
COUNCIL OF NEW YORK COOPERATIVES & CONDOMINIUMS
NOVEMBER 13,2011, ANNUAL HOUSING CONFERENCE,

Enforcing the Rules — Boards’ power to impose rules upon community residents is the
quintessential feature of cooperative and condominium living. Unfortunately, the exercise of that
power often results in acrimony and costly litigation. Partner Bruce Cholst will discuss
strategies for enforcing the rules while minimizing tension and the prospect of litigation. If
litigation is unavoidable he will also explore boards’® powers and legal remedies in compelling
compliance with their regulations. Bring along your house rules and horror stories to help make
this an informative interactive discussion. 2:30pm — 4:00pm

Apartment Renovations & Combinations — As cooperative and condominium ownership
expands, the impulse to make one’s home one’s castle grows too. New shareholders and unit
owners often plan extensive renovations before moving into their units; others decide that their
apartments need a facelift, or they buy an adjacent unit and combine the two. This does bring
dust, noisc, and disruption to the building, which the board must keep under control. Corporate
counsel provides guidance. Partner Bruce Cholst will share his expertise alongside Attorney
Alfred Taffae about renovation rules, time frames, fees, inspections, and compliance with city and
federal requirements in a class designed to help the board mitigate the stress of renovations.

9:30am — 11:30am s




Frequently Asked Questions on Disclosure of Policy on
Smoking for Multiple Dwellings

LAW’S EFFECTIVE DATE

Q: When will the new law take effect?

A: The law goes into effect on ENTER DATE HERE. From that date forward, it
requires that residential Jeases, and contracts of sale must include a rider disclosing a
building’s policy on smoking. This policy is similar to other policies that require
landlords to disciose information to tenants and buyers, such as history of bed bugs or

Jead paint.
Q: Will I have to amend existing leases once this policy goes into effect?

A: No. Existing leases are not affected by this law. But we recommend that landlords
and owners use this as an opportunity to notify current tenants of the building’s policy on
smoking. This is important because renewal leases after ENTER EFFECTIVE DATE
must include information about the property’s policy on smoking. Notably, this law does
not require any changes to a building’s policy on smoking. It merely requires that
landlords and owners disclose the building’s policy to enable potential tenants and buyers
to make informed decisions on where they are going to live.

SECONDHAND SMOKE EXPOSURE IN MULTIUNIT DWELLINGS

Q: Is smoke from another aparitment really that dangerous?

A: Air quality mopitoring studies have detected elevated levels of harmful particulates in
nonsmoker’s apartments during active smoking in a nearby apartment. Secondhand
smoke can exacerbate asthma and create breathing difficulties and irritation for sensitive

individuals.

Q: How does smolke get from a smokers’ apartment into a nonsmokers’ apartment?

A: Smoke from one apartment can waft through cracks in walls, ceilings and floors,
through electrical outlets, and under doors. Secondhand smoke intrusion from one
apartment into another depends on many things including how the building and its
ventilation system are designed, wind conditians, and occupant behaviors like opening

and closing windows and doors.

TENANT QUESTIONS

Q: Iam a smoker. Does this new Iaw nrean I can be evicted from my apartment?

Az No. This law simply requires your Jandlord to disclose the smoking policy for your
building to tenants during lease signing and renewal. Even if your landlord adopts a




smoke-free building policy, you cannot be evicted for being a smoker as long as you
comply with the smoking policy.

Q: I just rented an apartment, but the lease did not have information about the
smoking policy. Who should I contact?

A: Ifyou signed your lease after ENTER EFFECTIVE DATE, your landlord must
provide you with a copy of the smoking policy for the building and its grounds. If you
have a complaint about not receiving the disclosure, please call 311.

Q: Where can I find a smoke-free residence?

A: While this data is not systematically collected, smoke-free housing is a growing trend.
Sites such as http://www.smokefreehousingny.org and www.rentals.com, and
hitp://www.apartmentguide.com list smoke-free apartments in NYC available for rent,
and sites that allow you to search by this feature are increasing.

Q: What if smoke comes into my apartment from a neighbor?

A: This law does not alter a tenant’s right to pursue a claim through the coust system. In
fact, it expressly protects a tenant’s right to pursue a legal claim based on smoke
intrusion, even after acknowledging a building’s policy on smoking. The disclosure
requirement at lease signing or renewal also gives tenants a good opportunity to let their
landlords know what kind of policy they’d like to see for their residence.

LANDLORD, BUILDING MANAGER, AND OWNER QUESTIONS

Q: Does this law mean that I have to ban smoking on my property?

A: No. This rule mercly requires that landlords and owners disclose their building’s
smoking policy before rental or purchase of a property, upon adoption of the building’s
smokirg policy, or the making of any material change to the building’s smoking policy.
1t will help people to make inforined decisions, especially those with health conditions or
other sensitivities.

Q: When I adopt or materially change the smoking policy of iny building, are there
requirements of how I must let current tenants know?

A: Upon adoption or a material change of a building’s policy, the rule does not mandate
how disclosure must be provided. Instead, discretion is left to the owner to provide
disclosure in a way that is reasonable under the circumstances, such as posting a notice in
a public area, or mailing notification to tenants. The timing of a policy’s effective datc
would depend on the circumstances of each building.

Q: Isn’t banning smokers discriminatory?




A: Smoke-free housing policies restrict smoking —not smokers. A smoke-free policy
does not limit who can live in a residence, so long as all residents and their guests refrain
from smoking in all areas where smoking is prohibited by the policy. Non-smokers with
serious breathing disabilities or smoke allergies are entitled to protection against
discrimination under the Americans with Disabilities Act, 42 U.S.C.S. § 12102, and the

federal Fair Housing Act, 42 U.S.C.S. §3604.

Q. Can building owners and operators choose to prohibit smoking in apartments in
multiple dwelling residences?

A: So long as owners and operators comply with all laws and requirements related to
changing the terms of applicable leases, bylaws, house rules, etc, they may choose to
adopt a smoke-free policy. The Department of Housing and Urban Development (HUD)
has declared that it is both legal and advisable to prohibit smoking in multi-unit
residences to prevent secondhand smoke exposure. The Surgeon General has stated that
there is no safe level of exposure to secondhand smoke, and the American Society of
Heating, Refrigerating and Air-Conditioning Engineers (ASHRAE) has declared that the
only way to prevent the intrusion of smoke from one housing unit into another is by
prohibiting smoking in a building.

Q: What about in rent regnlated apartments?

A: In a rent-controlled or rent-stabilized apartment, the terms of a lease cannot be
changed materially without the tenant’s express consent. However, rent regulated
apartments may go smoke-free in new leases and if current tenants to agree to a smoke-

free policy.
Q: How does this law benefit landlords?

A: Providing tenants with information about the smoking policy of their potential residence
can help landlords avoid the complaints about secondhand smoke drift by tenants. Landlords
and Boards may also be unaware that adopting smokefree building policies is legal. this law

clarifies that.
Q: Will landlords who choose to prohibit smoking inside units lose tenants?

A: People who want to smoke are less likely to choose to live in a building that prohjbits
smoking, but overall landlords who adopt smoke-free policies may see increased demand
for their units. Likewise, demand may increase for apartments for sale in buildings with
smoke-free policies. In NYC, more than 85% of adults do not smoke. Less than 10% of
NYC adults smoke in their homes. About half of multi-unit residents in NYC report
having experienced secondhand smoke coming into their apartment,’ and 311 receives
thousands of complaints per year related to secondhand smoke drifting into apartments.

' New York State Adult Tobacco Survey, 2007-2008, Tobacco Conlrol Program StalShot Vol. 2, No. 5.
May 2009




This law will help people to make informed decisions, especially those with health
conditions or other sensitivities. Policies that ban smoking have wide support; a recent
survey of NYC adults found that 56% favored a policy banning smoking i m their
residential living spaces such as apartments, private balconies, and patios.” Another
survey found that 50% of New Yorkers would be willing to pay a premium to live in a
smoke-free building,’

Q: Will adopting a smoke-free policy save landlords money?

A: Landlords may save money on maintenance, reduced vacancy time, insurance
premiums, and other costs associated with smoking. Marriott Hotels, for instance, reports
that adopting smoke-free pohmes system-wide led to a 30% reduction in energy use for
their air treatment system.” Insurance companies have begun to offer reduced insurance
rates for smoke-free buildings.” Real estate professmnals also say that smoking within
apartments can significantly lower resale values.®

Q: Are there sample disclosure forms and statements available for landlords to use?

A: Yes. Sample lease language and sample disclosure statements are available for your use
when notifying your tenants. They can be found here: [Link placeholder]

Q: How will landlords enforce a smoke-free policy?

A: Landlords and owners who have established smoke-free policies note that these
regulations are largely self-enforced. Most tenants already have a smoke-free home
policy and if you decide to make your building smoke-free you are Jikely to attract
tenants who want that feature.

Q: What if I am a landlord and I have a policy that prohibits smoking, but a tenant
won’t stop smoking?

A: In general, smoking-related violations would be subject to the same penaltics as other
types of lease viclations and nuisance claims. Therefore, violation of a smoking policy
could factor into a possible eviction action.

Q: Whatif I own or manage a building, and I have a policy that prohibits smoking,
but an owner of a condominium or coeperative won’'t stop smoking?

2
lbld
* Annuoal Taobacco Attitudes and Actions Survey, Zogby International for the NYC Coalition For A

Smokefree City, December 2005,

" hitp:/fwww hotel-online com/Mews/PR2007_st/MarQ7_MarriotEmissions.htm]

* htip:Awww ciginsurance.com/insurance/Liability/smoke-free-crediv/

& hupzdwww nytimes.com/2004/02/08/realestate/on-tobacco-road-it-s-a-tougher-sell.himl




A: To ensure that a building’s policy on smoking is legally enforceable for a
condominium or cooperative, it should be incorporated into the building’s By-Laws.’
Each building’s By-Laws should set forth a procedure for dealing with residents who

refuse to comply with the building’s policy on smoking.

Q: 1 am a landlord of a small building. Am I required to include a smoking policy
on my lease?

A-: Landlords and owners must disclose a property’s policy on smoking if the building is
a multiple dwelling in which three or more families live individually.

Q: I am selling a single family home. Do I need te provide a smoking policy?

A: This law applies to multiple dwellings as defined by the Housing Maintenance Code,
Administrative Code §27-2004(7) which defines a multiple dwelling as a dwelling in
which three or more families live individually.

Q: X own a condo apartment that I rent out. My condo rules don’t mention
anything about the building’s smoking policy. How do I comply?

A: You should contact the building manager or board to clarify the building’s policy on
smoking for all areas of the property. You must disclose the building’s policy to
prospective tenants on a standard disclosure form. This does not prevent you from
restricting smoking inside the unit that you are renting out, provided such a restriction is
set forth in the lease.

Q: What if a renter is subleasing his or her apartment?

A: This rule applies to all rented and sold properties. Thus, disclosure of the smoking
policy is required with the sublease.

Q: What if I want more information about implementing a smoke-free policy?
A: More information for those thinking about going smoke-free can be found at;
http://www.nycsmokefree.ore/sincke-free-housing

http://www.smokefreehousingny.ora/
http:/fwww.cdc.gov/healthyhomes/Healthy Homes Manua! WEDB.pdl

? Ewen v. MacCherone, 32 Misc. 3d 12 {App. Term, First Dep't 2011), rev’g 25 Misc. 3d 1235(A) (N.Y.
City Civ. Ct. 2009).




SMOKING POLICY DISCLOSURE FOR NYC MULTIPLE DWELLING BUILDINGS

What is a Smoking Policy Disclosure Law?

* Requires that all residential leases and transactional documents for the sale of units within
multiple dwellings must disclose the building’s policy on where on the premises smoking is
permitted and prohibited.

» Disclosure must address all indoor and ontdoor locations of the property in question,
including balconies, courtyards, rooftops, and individual apartments.

»  Allows residents to understand their risk of exposure to secondhand smoke before buying or
renting a residence.

Disclosure Allows Residents to Make Informed Decisions

» Disclesing a building’s smoking policy will allow residents to make informed choices
about whether they want to live in that building.

* This information is particularly important for the elderly and parents with young children
because children and the elderly tend to be moere vulnerable to the health effects of
secondhand smoke, and usually spend more time at home.

*  50% of residents express a willingness to pay more to live in a smoke-free building.'

»  Other jurisdictions have passed laws requiring disclosure of a building’s smoking policy
without opposition, including the states of Maine and Oregon; Amherst, MA; Duluth,
MN; Oakland, CA; and Buffalo, NY.

Disclosure Allows Residents Consider the Risk of Exposare to Sccondhand Smoke
= There is no safe level of exposure to secondhand smoke? and there is increasing evidence of
risks from even low levels of smoke exposure.®
* Air monitoring studies have shown that smoke can travel from a smoker’s apartment into a
non-smoker’s apartment.**® Nicotine has been found in the air of 89% of apartments in
multi-unit dwellings where smoking was never allowed by the tenants in that unit.?
= Non-smokers exposed to secondhand smoke in the home have higher risks of asthina, heart
disease, lung cancer, chronic respiratory disease. %%!0.!
= Children are especially vulnerable to secondhand smoke and can have higher risks of:
o Asthma attacks, reduced cardiovascular function, respiratory infections, tooth decay,
and ear problems.'*'>1*
o Increased risk of Sudden Infant Death Syndrome (SIDS). One study found that with
every 1% increase in smoke-free homes, there was a decrease in SIDS of 0.4%."

Many NYC Residenis are Currently Exposed to Secondhand Smoke in their Apartment

» Half of New Yorkers living in multi-unit dwellings report being exposed to secondhand
smoke from neighboring apaﬂ‘ments.“S

» Studies show that of children with parents who do not smoke in the home, those who live in
multi-unit apartments buildings have 45% more blood cotinine (a biomarker for smoke
exposure) than children who live in detached houses."’

» Secondhand smoke infiltration in residences is a frequent complaintto 311.

e 57% of non-smoking NYC residents have elevated levels of cotinine in their blood,
indicating that they have been exposed to secondhand smoke, even though smoking is
prohibited in most indoor public places.'®




! Annual Tobacco Attitudes and Actions Survey, Zogby Intemational for the NYC Coalition For A Smokefree City,
December 2005.

2ps Department of Health and Human Services. The health consequences of involuntary exposure to tobacco
smoke: a report of the Surgeon General. Atlanta, GA: US Department of Health and Human Services, CDC; 2006.
Available at http://www.surgeongeneral.gov/library/secondhandsmoke/report/fillreport.pdf

3 U.S. Department of Health and Human Services. How Tobacco Smoke Causes Disease: The Biology and
Behavioral Basis for Smoking-Atiribuiable Disease: A Report of the Surgeon General. Atlanta, GA: U.5.
Department of Health and Human Services, Centers for Disease Control and Prevention, National Center for
Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, 2010.
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WHITE PLAINS = In a recent
decision @ judge has allowed a
tenanl lo asser a warranl of
habitability delense, in an ac-
tion seeking paymenl of rent,
based on the second-hand
smoke emanaling trom a
neighbors aparimant into 1he
complaining lenant's aparl-
ment, Poyck v Bryant. 33752
CVN 2002--, NYLJ, Sept. 1,
2008, p. 22, col. T{Cre CLN.Y.
Co).
In a lirstimpression case the
Gourt reviewed the applicatle
law, the current state of “wban
dweling,” and wenlso far as lo
reference the “Golden Aule.”
The warranty of habitability is
codified in Aeal Property Law
§235-b, The Cowtrelerenced
the signilicant case of Park
Wast Management Corp. v.
Milchel, 47 NY2d 316 (1979),
and lound that ©in every land-
lord-tenant relationship where
the landlord Impliecly warrants
as lollows: first, that the pre-
mises are lit foe human habita-
tion, second that the condilion
of the premisos is in accord
wilh the uses reasonably in-
tended by the parties; and
third, thal the tenants are nol
subjected to any condilions en-
dangering or detrimental o
their life, health or safety. Park
West Management Corp. v.
Mitchell, ar 3267

Additional Findings

The Court went on to find
ihat edors, furmes, noise, water
and dust all may constifute vio-
lations of the implied warranty
of habitability. The Court spe-
cilically found in comparison,
that "as a mattar ol law that
secondhand smoke gqualilies
a5 a congttion that mvekes the
pretections of APL §235-b un-
der the proper circumsiances.
Az suchilis axiomatic that sec-
and-hand smoke tan bo
grounds for a conslruclive
eviction.”

Report: Home

WHITE PLAINS ~The houzing
maikets in Orenge and Flock-
land counties entered a peicd
ol adjustment this summer,
with 12t or lalling prices being
seen In arcas where values
had doutlad duting the previ-
pus thiee-to-five yeors, ac-
cording to thard-guarier stalis-
fics analyzed by Prudentia!
Rand Realiy.

The markel 15 going through
atransitentromasellersmar-
ket™ 1o a “buyer's market,” said
KMatt Rand, managing partners
with Prudential Rand Realty.

“It's a healthy thing,” Rand
said, "Socme markets will give
back a corection of fiva per
cen: to 10 percent and some

The Coun, given that linding,
held thal it “must look 1o the

lord “could have asked the
board of managers to slop the

operalive lacls to d neighbors from smeking in the
whether or not the seconchand  haliway and elevater as welllo
smpke was 5o p ive asto  lakep e care o properly

actually breach the implied
warranty of habitability and/or
cause a constructive eviction.™

The facls of the insiant mal-
ter were reviewed and require
notation herein. The Landlord
was the owner of a condo-
minium who had rented the
unit 1o the tenants. The lenants
had lived in the apanment lor
gpproximalely three years
whan a neighbor moved in next
door who smoked constantly
and incessantly. The tenants
wrate to the Landiord and ad-
vised bim of the problen. They
also spoke to the superinten-
dent of the building.

They antempted 1o remedy
the situation lhemsalves by
scaling the apartment door

ventilate [the smoker's apart-
ment] sothatthe secendhand
smoke did not seep inlo the
[tenant’s] zpanment.”

The Court painted out further
that the Board ol Managers
had an cbilgation 10 “prevent
unieasonable intedlerence wilh
the use of respecive unils and
of the common elements by
saveral unit ownats” and could
have commenced an action
seeking injunctive reliel

4

restriction as 1o smoking intheir
leases. For Cooperalives and
Cendominiums the call o ac-
tion may be much mote corn-
plex and may require amend-
ing the proprietary lease {Co-
operatives) or by-lawsdeclara-
tion [Condominium).

As to Gooperatives, the pro-
prietary lease will mos! likely
dictate what, il anything, can
he dene about a shareholder
smoking in an apartment and
smoke emanating from the
smoker's apariment into other
apartmants.

Many proprielary leases
contain a section which states
that “The Lessee shall nol per-
mit or suiter any unreasonzble
noises or anything which will
intertere with the rights of other
lessees or bnreasonably an-
noy them.”

Although not specilically di-
rected at second-hand smoke
and zlthough there are vitually
no reported cases applying

against the ing L
andior the posting ol a bond la
insure compliance with the by-
laws and decisions of the
Board of Manzagers.

AHearing
The Court therealter re-

“Boards of Managers, Boards of Directors and
Apariment Ovmets should all ke onnotice that
eomplaints about sscond-hand smoke must

bedealt with setlously, as second-hand smoke
can cause a constructive eviction which may
ke upheld by the Courts.”

with weaiher stripping but the
smoke confinued to permeate
e apartment. The Landlord
evidenly toak no action and
the 1enanls subsequently ad-
vised him that they needed 1o
mave as a resuit of the health
issues appurtepant 1o second
hand smoke.

The tenanls moved and the
landiord broughl an action to
collect the pnpadd rents acoru-
i ierihel The ten-
anls raised he waranty of hab-
iabiity cetense and the Land-
lord responded thal he could
nol be held respansible for the
actions of third parties, The
Court ported out that the Land-

quired a hearing on the issues
al the warranty of kabitability
and conslructive eviclien, but
the tact that the Coor allowed
the deftenses to stand and be
ftigated gives weight to their vi-
ability when the basis is sec-
ond-hand smoke. This linding
is significant. Given he lan-
guage and the lindings of Jact
required 1o be mada it remains
1a be seen whaher tha tenants
will prevail

Honelholess this case mus!
serve as a wake up call for
Those faced with complaints as
1o second-hand smoke.

For current landlords it may
simply behoove thamto place a

such sections to same, this
section would scem o be ap-
propriate fedder foraddressing
acomplaint as lo second-hand
smoke.

Additionaily, most propri-

antain

tarl,
atary

-allewing for the termination of

the leaze on the basis of objec-
fionable conduct repeated alter
notice. Certainly, the defining of
smoking as “cbjectionable con-
ducl® has nol been placed be-
lere courls to date. However,
withthe adoption of appropriate
procedures thismay also prove
anefiec lool,

The Condo Scenario

Cendominiums by their na-
twre invite a more compicaled
solulion and do not face the
same issue.

As the Court in Poyk recog-
nized the warant ol habitability
delenso does not apply in a
condeminium {against the

lew provisions as those died
herelofore in the proprietary
leases of cooperatives.

A Review

However, New York Siate
Reat Propery Law § 339.v 1
should be reviewed:

“The by-laws shall provido
for at least the fellowing:... (i)
Such restrictions on and re-
quircments respecting the use
and malntenance of tha units
and the use ol the common el-
emenis, not set forth in the
declaration, as are designadto
prevent unreasenable interfer-
ence with the use of their re-
spective unils and ol the com-
mon ¢lements by the several
unit ovanets.

“The suggestion would be
that based on the relevant por-
ticn of the by-laws, the smok-
ing party was uareascnably in-
terfering with 1he use of lhe
urits by cther unit owmers, Tha
remedy in a condominium
would also be somewhal mote
altenvated than the termina-
tion of the propriciary lease.
tew York Stale Acal Picpeny
Law §339-f allows for the con-
dominium to raintzin an adicn
for Injunctive reliel and in the
case of repeated viclalions the
condominiuvm may seek the
pesting of “sullicient surety” tor
{future compliance.

Actually avicling someone in
a condominium is guite prob-
lemalical.

Regardless ol the precise
process or remady appurte-
nant to the cooperalive and its
proprietary lease cr the condu-
minium and its by-taws, or the
lease in a rental apartment,
Boards of Managers, Boards
ol Directers, and Apartment
Crenats should allbie on notice
thal complainls about second-
harw srmocke must be deall wilh
serjously as second-hand
smoka can cause a consiruc-

Condominirm, bul it h

tive eviclion which may be vp-

less imglied thal the Landlord
and the Condominium could
lake some action whan faced
with complaints ol second-
hand smoke,

Because the resident owns
the unil, there is no lease to
reby upon. A review af many
condominium by-laws indi-
cates Ihat there are mast likely

hold by the Courts.

Editor's Noite: The authors
are attorneys with Finger and
Finger, A Professional Corpo-
ration. The firm is based in
While Plains. Kenneth J Fin-
ger s chief counsel to the
Buliding and Really Instiute
af Westchester and the Mid-
Hudson Region (BAI).

Prices Flat or Falling in Rockland, Orange Counties

witl just go fiar. The demand is
clazly there just batow the sur-
lzce 1o pusrchase properly
when i meels 1N Tuyar's pric
ing necds.”

The median price of a single
lamily house in Ruckland
County tcll 2.8 percent Cunng
the thicd quarier fo 510,000
frem $529,550 a year eanier,
aecarding to liguies frem the
Crezte: Hudson Valley Multiple
Lisiing Service. The medizn
price in Grange Counly was
unchangud at $325 000,

Other Trends

High-end zales have shwed
the mest and shown the most
pressure onprices, Rand said,

while some pans of the eniry-
level market remain robust.

The mecian price lor a con.
dominium in Quange Coundy,
Rand notcd, rose 6.4 peecant
1o 5234,000 this sumime: fram
£219,850 in the third guaner ol
2005, Bul just across the bor-
der in Rockland Counly the
median price lor a condo feil
7.9 percent to 5285 4935,

MLES members solid tewer
single tamily homes in Rock-
land County 1his summe:, with
450 dezls closed, down 20,2
tfram 576 a year ago.
lamity houses also ook
langer 1o sell, with ke year-to-
date average days ontha mar-
kel rizing 1o 5 days lrom €3 in

ihe third guarer of 2005. In-
venlories rosa, with 1 653
homes enthe market with MLS
members as ol Sept, 30, anin-
crease of 40.4 pergent above
last year's levelol 1,110,

in Orange Counly, 5392
single lamily homes were sold
the third quarter, downa
percent from 1,111 dusing
ihe summer of 2005, The year
o-dete average days on the
markel was 98 atthe end ol the
2006 penod, up lrom 36 a year
belore, and the number of
hoines lisied lor sale rose o
3,274, up 18.% percenl Irom
2,753 an Sept. 20, 2005,

“The region’s Conomy IS
strong and interestales are

stilk at historic lows, so 1 den’
sCG any reason o expact
prices to fall dranatically,” sakl
Rand. *We're returning to a
normal market and | ihink
pricas will ramain relativaly un-
charged for the near future,”
Prudential Rand Really,
lounded in 1984, is the largest
real esiaie brokerage in the
Greater Hudson Valkey wilh 21
alfices in Westchester, Rock-
land, Orange and Sullivan
counlics, the company said.
Based on markel share, Rand
iz the lop real eslate company
in Rockland, first in Orange
and third in Westchaster. The
company hag more than 700
sales associates, olficials sad.
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Some of the most intense combat occurring in modern times may not be that which has taken place on the batilefield,
but rather in the ongoing conflicts that occur between shareholders, owners, and renters of apartments In multiple
dwelling buildings, between themselves and/or with their respective cooperative boards of directors, landlords, or
condominium boards of managers, over the infiliration of secondhand cigarette smoke into persenal living spaces.
However, like most wars, steps could have been taken to prevent the smake and noise disputes that have accurred;
steps that could have won the war without firing a shat. This article will discuss the current state of the law regarding
secondhand smoke infiltration and how condominium and cooperative boards and landlords should attempt to deal with

smoking issues in the future.

The law is still being developed respecting secondhand smoke. At present, there are very few reported cases, but given
the amount of inferior new construction and renovations that has occurred over the past decade, it is likely there will be
a significant increase of litigation over smoke issues in the near future. It should be noted, however, that the law applied
to cooperative corporations and rental landlords differs in some respects from the law applied to condominiums.

There is no clear answer {o the guestion of how much smoke infiltrating into a neighboring apartment will trigger
potential liability. It is generally agreed, however, that "proof of a 'single occurrence’ plainly will not suffice” and that the

answer in each case is "necessarily fact sensitive."”

Warranty of Habitability

Cooperatives and Rental Buildings. Cooperative boards and landlords are subject to the statutory implied Warranty
of Habitability contained in RPL 235-b(1} which governs all rental leases and all coaperative proprietary leases:

In every written or oral lease or rental agreement for residential purposes the landlord or lessor shall be deemed to
covenant and warrant that the premises so leased or rented and all areas used in conneclion therewith in common with
the other tenants or residents are fit for human habitation and for the uses reasonably intended by the parties and that
the occupants of such premises shall not be subjected to any conditions which would be dangerous, hazardous or ]
detrimental to their life, healih or safety. When any such condition has been caused by the misconduct of the tenant or
lessee or persons under his direction or control, it shall not constitute a breach of such covenants and warranties.

Residential cooperalive corporations and landlords of rental buildings are fully subject Lo the requirements of RPL 235-b

and nﬁg;ipro!ect their shareholders and lenants against any condition that unreasonably intedferes with the ability of _
L=

holde_@gwo use their apartments for Their intended Teésidential purposes.

The cases of Poyck v. Brvant® and Reinhard v. Connaught Tower Corporation® have held that a landlord and a
cooperative corporation (as landiord) can be held liable for breach of the RPL 235-b implied warranty of habitability,

whic i h ordinary rental 1€ases and coope gasgs. jor not prevepfing.conditiens-that-allew-
ndh i a moi.area andfor from a smoker resident's apariment Jo 2 neighharing

resident's apariment, However, at present, there are no appellate rulings Folding secondnand lobacco smoke subject to
the RPL 235-b implied warranty of habitability.

http://www newyorklawjournal.com/PubArticleFriendlyNY jsp?id=1202586 148039 1/30/2013 .
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In addition, under Reinhard, the corporation may be held liable {2) for breach of contract where secondhand smoke
infiltration interferes with the peaceable possession and use of the apartment, and (b) for negligence where it had
actual notice of the condition and failed to take any action to remediate the condition. Reinhard also holds that, despite
a building's construction (which may facilitate the smoke infiltration from one apartment to another) being typical for the
time in which it was built, that low standard will not be a defense to claims that the corporation was not also negligent
for failing to take action to remediate the condition.

Moreover, although proprietary leases generally provide that the cooperative shall not be responsible for the
nonobservance or violation of house rules by any other shareholder-tenant, cooperative boards, nevertheless, "must

act for the benefit of the residents collectively."!

To the extent, therefore, that a board fails.toenfarce a bylaw prohibiting or restricting smaking, and thereby subjects the
cooperative to possible suit for breach of the warranty of habitability, the, board can be said_tg he acling.contragy. to the
collective Tnterests of all residents in breach of its fiduciary duty% Shareholder-tenants aggrieved by a smoking neighbor
may thus sue the board for failing fo énfarce the anti-smoking bylaw if, by failing to enforce the bylaw, the board has
permitted a condition to exist that denies aggrieved shareholder-tenants peaceable possession and use of their
apariments.

Condominiums. Not being subject to the warranty of habitability requirement of RPL 235-b, the condominium board's
obligation is based on RPL 333-w(h)(i) which requires zll condominium by-lfaws to include:

Such restrictions on and requirements respecting the use and maintenance of the units and the use of the common
elements, not set forth in the declaration, as are designed to prevent unreasonable interference with the use of their
respective units and of the common elements by the several unit owners, (Emphasis added).

As stated in Ewen v. Maccherone,® the only appellate court that has ruled on secondhand smoke issues:

In this regard, the board of managers of the subject condominium is specifically authorized to make determinations
regarding the operation, care, upkeep. and maintenance of the common elements in the building, and to enforce any
bylaws and rules among unit owners, including the rule prohibiting one resident from interfering with the rights, comforts

or conveniences of other unit owners.

Condominium boards, like cooperative boards, "must act for the benefit of the residents collectively," and they likewise
have a fiduciary duty to enforce, in a non-discriminatory fashion, their bylaws and rules among unit owners. To the
extent, therefore, that a condominium board fails to enforce a bylaw prohibiting or restricting smoking, and thereby
subjects the condominium to possible suit and recovery of damages by aggrieved unit owners, the board is acling
contrary to the collective interests of ali residents in breach of its fiduciary duty.

Under Ewen, in the event that the board fails to enforce a bylaw designed to limit the efiects of secondhand smoke, or
fails to prevent secondhand smoke from infiltrating into apartments from the commeon areas, or where a building-wide
ventilation problem facilitates the circulation of the secondhand smoke, the offended unit owners’ sole recourse against
"unintentional” secondhand smoke infiltration (from a neighbor’s apartment or from a common area) is against the

condominium board.
Tools to Regulate Smoking

Most alder proprietary leases, by-laws, and house rules do not prohibit smoking within the building or within individual

apartments. However, authority to do so can be established through provisions of the proprietary lease signed by each
shareholder of the coaperative and in provisions of the cooperative’s by-laws and house rules. Nevertheless, changing
the terms of existing proprietary leases and bylaws is not an easy task. Obtaining either a majority of shareholder votes

cast or, when provided in the certificate of incorparation, a two-thirds vote of all voting shareholders,? is difficult to
achieve.

Cooperative proprietary leases and rental leases generally provide that shareholder-tenants and rental tenants are
obliged to comply with all laws affecting the occupancy and use of the property. Accordingly, cooperative bqards and
landlords may enforce smoking restrictions by reference lo the Mew York City Air Poilution Controt Code which, by
virtue of such lease and bylaw provisions, is necessarily incorporated into their ieases and by-laws.

NYC Administrative Code, Title 24, Chapter 1 (Air Pollution Control), Sub-Chapter 6, §24-141, provides as follows:

No person shall cause or permit the emission of air contaminant, including odorous air contaminant, or water vapor if
the air contaminant o water vapor causes or may cause detriment to the health, safety, welfare or comior of any

person, or injury to plant and animal life...

http:/fwww.newyorklawjournal.com/PubArticlelriendlyNY .jsp?id=1202586148039 1/30/2013
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This code provision expressly provides that "the prohibition of this section includes...contaminants” derived from “coal
tar products manufacture,” the kind of contaminants that are typically found within secondhand cigarette smoke. Such
laws should provide enough-ammunition to seek a courf's intervention to regulate a smoking problem between
residents. For cooperatives, in extreme cases, the business judgment rule permits an offending shareholder's
cooperative tenancy to be terminated, if the proprietary lease contains a provision authorizing such termination (known
as a "Pullman" dause), and if the termination is based on a board or shareholder's vole temminating the lease as a
result of the shareholder-tenant's objectionable conduct and done in accordance with the procedures specified in the

corporate documents.®

A condominium's authority {o act on smoking problems derives from RPL 339+ of the Condominium Act, which requires

each unit owner to "comply strictly with the by-laws and with the rules, regulations, and resolutions adopted pursuant
g unit owner for damages or injunctive relief,

thereto,” and which empowers the condominium board to sue an offendin
or bath, or "in any case of flagrant or repeated violation by a unit owner,” to require the offending unit owner to "give

sufficient surety or sureties for his fulure compliance with the by-laws, rules, regulations, resolutions and decisions.”

Condominium by-laws also generally require that unit owners comply with all laws, regulations, zoning ordinances, and
requirements of any governmental agency refating to any portion of the property. Therefore, condominium boards may
also take action against smoking based on the New York City Air Pollution Control Code, without amendment of their
bylaws, by levying a fine and foreclosing on a lien on the fine, if the bylaws otherwise permit.

However, while cooperatives may pursue a fairly quick eviction proceeding, condominiums must sue in state Supreme
Court for injunctive relief and damages or foreclosure. As a result of the cost of litigation and the lack of any eviction-

type leverage, such proceedings by condominiums can extend for several years without a satisfactory result.

Reducing Liability

To reduce their potential liability from secondhand smoke-related issues, condominium and caoperalive boards and
_Jandlords of rental buildings can attempt to adopt rules and by-laws or lease terms that clearly address smoking issues.
(Although changing the terms of a rent-stabilized lease, even at renewal time, is virtually always prohibited).

ask, our firm has been using some unorthodox means te achieve the same

However, knowing the difficulty of this t
at does not violate anti-discrimination laws, our clients

goals. As cooperatives can reject an application for any reason th
have been adding an agreement to the application whereby the prospective tenant-shareholder signs that he/she

agrees to not smoke in the apartment or interfere with another resident's privacy. These signed contracts can be used
to enforce the building’s "no smoking" rules. Many landlords have been using the newest Blumberg lease forms that
prohibit smoking entirely within the apartment or that permit the {enant to be evicted for interfering "with the health,

comifort, or safety of other occupants of the Building.""®

Condorminiums have less leverage to ban or regulate smoking, but many have been adding these no smoking
agreements to their entrance applicalions. Unforiunately, in the event that a prospeclive owner refuses to sign the "no
smoking" agreement, the condominiurn can cnly exercise its right of first refusal to purchase the selling unit owner's
apartment or delay the waiver of its right of first refusal until the closing. However, as most condominiums are inno
position to exercise their right of first refusal, a new purchaser who refuses to sign an anti-smoking agreement is likely

to prevail if the condominium refuses to waive the right of first refusal.

s and landlords may employ to ban or regulate smoking include (1)
< and’or in letters circulated to all apartment residents stating
d where it is not permitted and what residents may do to alleviate

the effects of smoking upon their neighbors; {2) giving periodic written notice to all residents of the building's palicies,
rules, and by-laws regarding the buitding smoking policy; and (3) upon receiving notice of violation of building smoking
policies, sending letters direclly to the offending resident restating the rules and demanding compliance.

Other peaceful, but tess effective, means that board
displaying "public notices" on building bulletin board
clearly where in the building smoking is permitted an

Other non-litigation measures that have been successful in the past include holding meetings with the offenders and
the alleged victims of secondhand smoke, sending letters with the threat of litigation, and reminding offenders that if the
building prevails in litigation, the bylaws or the lease, as is true in most cases, contains a clause entilling the building to
an award of its attorney fees. (For cooperatives and rentals, RPB §234 makes this right reciprocal for the tenant.)

Overseeing Repairs

Shoddily constructed buildings are one of the main causes of smoke infiltration, but so too are gut renovations of
existing apartments. Boards and landlords should also be diligent in overseeing alterations and repairs, to ensure that
unit owners, shareholders, and tenants comply with building codes when such work is done in their apartments. Care
should be iaken to ensure that gut renovations of apartments do not resuit in conditions that will allow secondhand

smoke to travel through walls, floors, ceilings, or passageways.

http:f’fwww.ncwy{)rkjawjournal.comfPubAﬂicleFriendlyNY.jsp?id= 1202586148039 1/30/2013
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Building alteration agreements customarily reguire that the scope of work and plans and specifications for any
proposed work within an apartment be submitted to the board, for review by the building's engineer or architect, before
the alteration is approved and work is permilted to start. In addition, residents seeking approval for the work are
normally required to pay for the building’s engineer to inspect and approve the planned aiterations. This praciice should
be followed to ensure compliance with smoking abatement code requirements and any additional requirements
imposed by the building.

Engineers are more important than lawyers when considering the various ways to abate noise, smake, and other forms
of nuisance. The engineer is in a posilion not only ta discover potential defects in construction, but also to evaluate
whether the proposed construction is lawfully permissible. The engineer and the alteration agreerent go hand in hand.
Requiring an inspection by an engineer as pait of the alteration agreement is essential to enforcing the obligations set
forth in the agreement. The alteration agreement should require that the building's engineer "sign-off* on the work aiter
it is completed.

Conclusion

Battles over secondhand smoke are, besides noise dispules, the "holtest’ problem affecting buildings at the present
time. Hopefully, adoption by boards and landlords of the recommendations contained in this article will not only save
buildings tons of money, but may also enable boards and landlords to achieve ihe peaceful resolution of these disputes

when they arise.

Adam Leitman Bailey is the founding partner of Adam Leitman Bailey, P.C. John M. Desiderio is chair of the firm's
Real Estate Litigation Group. Stephanie Rothman, an intem at the firm, coniributed to the preparation of this article.
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occupancy of his unit other than in strict conformity with the condominium's by-laws).

10. See, e.g., Blumberg Form 86: Sublease of a Cooperative Apartment in New York (drafted by the authors' firm and
available at hitp-/alblawfirm.comfindex.cfm?pageid=63&itemid=1289) and Blumberg Form 102: Lease For a Rental of a

Condominium Unit in New York (drafted by the aulhors' firm and available at o _
hﬂp:ﬂalbIawﬂrm.ccmJ’siteFilesﬂ‘\lewle43344A29C)E}0022899DF5A?E605855']B@_d_f), Smoking within the apariment is

banned in the cooperative sublease and banned within the unit in the condominium lease.
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Our Firm handles all phases of real estate law involving Condominiums, Cooperative
Corporations and Homeowner Associations, inclusive of its representation of Boards of

Directors and Managers.

The Firm presently represents numerous cooperatives, condominiums and homeowner
associations, as retained counsel, reviewing their ongoing legal needs and governance
concerns, review of By-Laws, House Rules and Articles of Incorporation/Declaration, as well
as attending to any special litigation or legal issues, including some of the following:
preparation and review of capital improvement contracts; mortgage refinancing or debt
restructuring; alteration policy, laundry and/or storage facilities; tax certiorari petitions;
landlord tenant proceedings; litigation inveolving a default by a shareholder/unit owner relative
to the collection of arrears, improper subletting, unauthorized harboring of dogs, excessive
noise complaints, unreasonable disturbances, smoking issues or objectionable conduct,
prosecution of cases against contractors relative to construction claims; and foreclosure

proceedings.

Moreover, we have litigated residential, condominium and cooperative foreclosures,
as well as complex commercial matters and have lectured on the topics of Capital
Improvement Projects, Condominium Collection Procedures, Representing Purchasers/Sellers
in the Sale or Purchase of a Cooperative and Condominium; and Mortgage Foreclosures.

Furthermore, we have extensive experience relative to the negotiation and/or litigation
and ultimate resolution of issues regarding a sponsor's or successor holder of unsold units
compliance with the provisions of the offering plan, as well as its adherence to statutory
mandates and the Rules and Regulations promulgated by the NYS Department of Law.

Over the past thirty six years, we have been retained by over 250 tenant associations
in the Counties of Bronx, Brooklyn, New York, Putnam, Queens and Rockland and
Westchester, as well as surrounding metropolitan areas. During this time we have obtained
significant concessions from various sponsors, including but by no means limited to:
reductions in mortgages placed upon the Corporation; sponsor financing for purchasing
tenants: reductions in purchase prices of individual apartments; increased reserve funds;
Board control from inception for purchasing tenants; repair of and/or improvement to the
condition of buildings; and increased rights for senior citizens and non-purchasing tenants.
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Our Firm has unique experience in real estate transactions including acquisition,
development, litigation, syndication and closings, and has represented numerous sponsors
relative to offering plans to convert and/or develop property. We feel that this experience is
extremely beneficial in our representation of cooperatives and condominiums.

Additionally, our Firm is involved in all phases of bank representation involving
residential mortgage and commercial loan closings, as well as foreclosure litigation.
Furthermore, we serve as closing counsel for Wells Fargo Mortgage for residential closings
and Webster Bank for commercial transactions.

As a point of information, we feel proud of the fact that we have been designated by
Martindale - Hubbell Law Directory in the Bar Register of Pre-Eminent Lawyers, having
achieved the highest rating of legal ability, "AV" since 1997. This rating signifies that both
our legal abilities and professional ethics are of the highest standard. Please note that this
rating is based upon an independent peer review and constitutes a real honor in the legal
community since it represents an acknowledgment of the quality of work associated with

our Firm.

Moreover, we were recently designated as a "Super Lawyer" for 2014 and 2015, in
the New York Times, October 5, 2014; and noted in New York Magazine, December, 2013
and 2014 as one of "New York Area's Top Rated Lawyers". Please note, as a result of an
independent survey by The New York Cooperator, we were previously named among the Top
Ten most active law firms in the New York metropolitan area for the representation of
cooperative corporations and condominiums.

Furthermore, we have lectured before the New York State Bar Association Real
Property/Cooperative-Condominium Committee; as well as various bar associations. We were
also appointed a member of various committees for the New York State Bar Asscciation Real
Property/Cooperative-Condominium Committee, including the Ombudsman Legislation
Sub-Committee with respect to the recent rules promulgated by the New York State Attorney
General and/or Federal Housing Finance Agency.

In addition, we have written articles concerning governance issues relative to
cooperatives and condominiums, which have previously been published in the Habitat
Magazine and The Cooperator, and New York Association of Residential Managers(NYARM)
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New York, New York 10016-1111
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Bruce A. Cholst joined Rosen Livingston & Cholst LLP in June, 1989 as a senior litigation
associate, and became a partner in January, 1996. He represents the firm’s cooperative and
condominium clients in complex sponsor defect and sponsor arrears litigation, shareholder
controversies, commercial and residential non-payment actions, vendor claims, board election
disputes, and governing document analysis. He has also negotiated and drafted commercial leases,
management agreements, and handled several successful board election campaigns on behalf of
both management and insurgent slates.

Mr. Cholst graduated from New York Law School in 1977. He clerked for two New York
State Supreme Court Justices and worked at two other law firms prior to his current association.

Mr. Cholst currently serves on the New York City Bar Association Sub Committee on
Cooperatives and Condominiums. He has also served on the Condominiums and Cooperatives
(Liens Sub-Committee) of the New York State Bar Association, the Real Estate Committee of the
New York County Lawyers Association (Cooperative and Condominium Subcommittee), the
Association of Residential Boards Ltd. (Cost Control Committee), the Condominium/Cooperative
Council of Long Island, and the Queens Borough President’s Task Force on Cooperatives and

Condominiums.

Mr. Cholst frequently lectures and writes on issues regarding cooperatives and
condominiums for various community organizations and trade groups, and is regularly quoted in
trade journals and in the New York Times Real Estate Section. He has authored a booklet When to
Litigate, When to Mediate: a Guide to Dispute Resolution for Co-op and Condo Boards and co-
authored an article published in the New York Law Journal titled “Overcoming Limitations of
Condo Boards In Dealing With Unruly Residents.” Mr. Cholst currently serves as a board member
of his own Manhattan Cooperative.



